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THE COMPTRADLLER GENERAL
OF THE UNITED S8TATHS

WABHINGTON, O.C, 2054 8

RECISION

FI.E:  B-205415 ODATE: March 19, 1982

MATTER OF: Selective service Hystem -~ Yankelovich,
Srelly & yhite, Inc.,

DIGEST!

1, A sBole source coptract may not properly be
awarded by an authorized civilian contract-
ing official of the Goverment without com-
plying with the requirements of the Federal
Procurenent Regulations which permit nego-
tiation of a sole source contract only in
circunstances when the use of sole source
contracting authority has been adequately
justified by a written determination and
£finding,

2, Payment may Le made on quantum meruit basis
for services performed pursuant to the im-
propar oral direction of an authorized con-
tracting official on the theory that it
would be unfair for the Govermnent to re-
tain the benefit of the services perrorned
without payment for their reasonable value,

3. Paymeunt for services perrormed and accepted
by the Government during fiscal year 198l
can be properly charged to fiscal year 1981
appropriations to the extent the funds are
available., '

The Selective Service System (888) has requested a
decision concerning the propriety of payment on an oral
agrecnient entered into by the former director of 888
and the rirm of Yankelovich, ukelly & White, Inc. (¥8V).
If payment is found to be proper, S8S has also asked for
a determination of which fiscal year funds should be

charged.

Ve have determined that payment may be made on a
quantumm meruit basis, and that the funds are properly
charygeable to fiscal yecar 1981.
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According to the r:cord, the then bb Director met

with repregentatives of YSY on lay 7, 1981, to discuss

a jroposal for a survey of 488 reyistrants to determine
why a certain percentage of nen, are tailing to regisLer
for the selective service system, Further meetings
occurred between B85S personnel and YSyW representatives
on Jupe 8 and June 12, 198l to discuss how the survey
should be copducted plus other details concerning the
scopae of work and cost, The $8S8 birector authorized
the firm to commence work unpder the proposal.

In July, 558 gg /e printouts to wa so that they
could begin work on the survey, On August 18, 888
received and accepted survey questionpaires devised
by YSW to be used in the study, 888 desires to pay
the f£irm $7,088,00 for this preliminary work.

855 is an agency withip the executive branch of
the Government and the Director is the head of that
agency. 50 U.S.C. App., § 460 (1976), HAs the ayency
head, the SS8 Director has contracting authority., Hone-
theless, no sole source coptract properly could have
been awarded here because the Director did not comply
with the requirements of 41 U,8,C, § 253 (1976) and of
the Federal Procurement Regulations (FPR) regarding
the award of sole source contracts.

The touchstone of Federal procurement is that
goods and services will be obptained in such a way as
to prowote f£ull and ¥ree conpetition for the award of
contracts consistent with the pnature of the yoods or
services pveiny acqguired, Fiber Matérials, Inc., %7
Conp. den. $27 (1978), 78-1 CPDL 422, To that end,
the statute requires purchases for property or ser-—
vices to be made by formal advertisiny except in
certain limnited circumstances, one of which is when
the procurement is for services. for which it is
impracticable to obtain competition, 41 U,S.C.

y 252(c)(10). 'The FPR peripits the negotiation of
sole source contracts within the ambit of this statu-
tory provision, provided that the use of sole source
contracting authority is adequately justified by a
written deterwmination and finding. TIFPR 1-3.210(b).
There has been no sole source justification in this
caseae.

It is, however, well recognized that ip, the
absence of a valid contract a party is entitled to
paynent on a quantum meruit basis in these circum-
stances on the theory that it would be unfair for
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the uvovernnent to retain the benefit of the services
without payment for their reasonable value, 40 Comp.,
Gen., 447 (Lvol), HAccordipngly, payment of the $7,088
may be mnade to Yankelovich, sSkelly and white if the
contracting ofricer detarmnines that amount to be fair
and reasonable for the services perrformed.

In addition, sinee the services were performed
and accepted in fiscal year 1981, payment can be
validly charyed to riscal year 198l appropriations
to the extent those funds are availahle,

Comptrolle Geheral
of the United States
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